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SECTION 602   DISCRIMINATION COMPLAINTS PROCEDURES

1.  Purpose.  To issue local policy and procedures implementing the Department of the Navy (DON) Discrimination Complaints Process.

2.  Background.  Each Commanding Officer or Activity Head, as the Equal Employment Opportunity Officer (EEOO), is responsible for ensuring that any employee or applicant for employment who has reason to believe that he/she has been discriminated against on the basis of race, color, religion, sex, national origin, age (40 or over), physical/mental handicap, or reprisal for prior EEO complaint involvement, or because of any opposition to an unlawful employment practice under 29 CFR Part 1614, is aware of the procedures to follow to file an EEO complaint.

3.  Coverage.  Non-appropriated and appropriated fund employees, former employees and applicants for employment may file discrimination complaints.  This instruction does not cover DON contractors, their employees or applicants for employment with contractors; active duty military members or local nationals employed outside the United States.

4.  Policy
    a.  DON policy prohibits discrimination in employment because of  race, color, religion, sex, national origin, age, handicapping condition or reprisal.

    b.  Persons involved in presenting or processing a discrimination complaint will be free from restraint, interference, coercion, harassment, discrimination and reprisal.

    c.  Discrimination complaints will be processed promptly, impartially and in strict accordance with the time frames established in 29 CFR 1614.  Resolution, which can occur at any stage of processing, is in the best interest of the DON.  Therefore, all reasonable efforts will be made to achieve early resolution of discrimination complaints at the lowest possible level.

    d.  The use of Alternative Dispute Resolution (ADR) is an integral part of the complaints process.  ADR techniques are used to enhance, not replace, the current statutory and regulatory procedures established to resolve employment duties.  Wherever the complainant is in a bargaining unit, the union agrees that mediation, or other ADR techniques, may be used at any time during the complaints process when it appears ADR will facilitate resolution of the complaint, provided that the complainant and the agency agree to its use.

5.  Responsibilities and Definitions.  Section 601, Equal Employment Opportunity Program, includes responsibilities of officials and employees as well as definitions that further clarify the discrimination complaints procedures.

6.  Procedures
   a.  Informal or Pre-complaint Processing
       (1) An employee, former employee, or applicant for employment who believes he/she has been discriminated against on the basis of race, color, religion, sex, national origin, age, physical or mental handicap, or reprisal must consult with an EEO counselor to try to resolve the matter.  Employees in bargaining units may choose to pursue EEO complaints under the negotiated grievance procedure instead of the procedure specified herein, if provided for in the collective bargaining agreement.

       (2) As an early resolution focus, ADR will be considered, when appropriate, to resolve disputes and conflicts at the earliest stage, targeting disputes before they move into the EEO discrimination complaints process.  Mediation will be offered at the initial screening of a complaint prior to assignment of a counselor.  If the dispute is not resolved or mediation is declined, ADR will be reconsidered, when feasible, during further processing of the complaint.

       (3) If the complainant is an employee of the Department of the Navy, he or she will have a reasonable amount of official time to prepare and present the complaint.  Reasonable official time is determined by the EEO Officer and is normally measured in hours, not days.

       (4) The matter must be brought to the attention of the EEO counselor within 45 calendar days from: the date the alleged act occurred; the effective date of an alleged discriminatory personnel action; or the date that the aggrieved person knew or reasonably should have known that it occurred.  The time limit may be extended by the EEO Officer when, through no fault of the complainant, counselor contact was delayed.

       (5) A formal complaint filed before the individual has attempted to consult with an EEO counselor will be returned 

without action at that time, and the individual will be advised to consult with an EEO counselor in order to initiate consideration of his/her concerns.

       (6) At every stage of the complaint process (including the counseling stage) the complainant has the right to be accompanied, represented, and advised by a representative of

his/her choice who is uninhibited by conflict of interest or position.  Complainants have the obligation to notify the DEEOO in writing if a representative and/or attorney is obtained.

       (7) Whenever the complainant is in a bargaining unit and represented by a union official of that bargaining unit, the union official will be considered to be acting in an institutional capacity with all the entitlements that role provides.  If the complainant is in a bargaining unit but not represented by the union, the union relinquishes its right to be present at any formal discussions concerning the complaint.  However, in such case, the activity will not be party to the 

implementation of any settlement of the complaint which changes a bargaining unit condition of employment without first affording the union the opportunity to bargain on the change.

       (8) The EEO counselor, through information gathering and fact-finding, will attempt to informally resolve the complaint within 30 calendar days.  Counseling may be extended, only with the complainant's consent, up to 60 days.  If the activity has an established alternative dispute resolution procedure, and the complainant agrees to participate in the ADR procedure, the counseling period may be extended to a total of 90 calendar days.  All employees and military members will provide full cooperation to EEO 

counselors in the performance of their duties.  Each EEO counselor shall be free from restraint, interference, coercion, discrimination, or reprisal in connection with his/her counseling duties.

       (9) If, during the final interview meeting, the matter has not been resolved to the satisfaction of the complainant, the counselor will give that person a Notice of Right to File a Discrimination Complaint.  The notice will inform the complainant of the right to file a discrimination complaint at any time up to 15 calendar days after receipt of the notice, the officials with whom to file the complaint, and the aggrieved person's duty to assure that the EEO Officer is immediately informed if a representative is retained.

    b.  Filing and Processing Formal Complaints
       (1) Filing.  A formal complaint must be filed within 15 calendar days after the date of receipt of the counselor's Notice of Final Interview.  The formal complaint must be filed, in writing, by the complainant or representative, must be sufficiently precise to generally describe the action(s) or practice(s) that form the basis of the complaint, must be signed by the complainant and must contain a telephone number and address where the complainant or representative can be contacted.  Formal complaints should be submitted on a Formal Complaint of Discrimination Form (OCPM 12713/2).  This form will be provided by the EEO counselor with the Notice of Final Interview and are available from the Human Resources Service Center, Pacific (HRSC PAC) EEO Department (Code 10).

       (2) Official Filing Date.  The complaint is deemed filed on the date it is received, if it is delivered to an appropriate official, or if mailed, on the date it is postmarked, if addressed to an official designated to receive complaints.

       (3) Complaints may be submitted to the EEO Officer, Deputy EEO Officer, or to the following:

Director of Equal Employment Opportunity

Assistant Secretary of the Navy

(Manpower and Reserve Affairs)

Department of the Navy

The Pentagon, Room 4E 788

Washington, DC 20350-1000

Secretary of the Navy

Washington, DC 20350-1000

Regardless of with whom the complaint is filed, a copy must be sent to the activity EEO Officer.  Complaints filed with the Secretary of the Navy or the Director of EEOO will be sent by them to the Human Resources Office, Navy Region Hawaii (Code N01CP4) for processing.

    c.  Acceptance or Dismissal of Complaints.  Any decision to accept or dismiss a complaint will be based on the information contained in the complaint and the counselor's report.  If accepted, the complaint will be investigated by the Department of Defense, Civilian Personnel Management Service, Office of Complaint Investigations (DOD OCI). 

    d.  Investigation.  The investigator will investigate all facts and circumstances surrounding a complaint of discrimination and issue a complete factual record within 180 days of filing of the written complaint.  If resolution is not achieved, the complainant may request a final DON decision, with or without a hearing, within 30 days of receipt of the investigative file.  If no request is received, the case file will be forwarded directly to the Naval Complaints Administration and Review Division (NAVCARD), Deputy Assistant Secretary of the Navy for a final agency decision.

    e.  Decision With/Without a Hearing
(1) Within 30 calendar days of receiving the 

investigative file, or 180 days after filing of a formal complaint, the complainant must submit the hearing request directly to the San Francisco EEOC district.  The NAVCARD will issue a final DON decision 60 days from receipt of the Administrative Judge's finding of discrimination or no discrimination.

        (2) Within 60 days of the request for a decision without a hearing, NAVCARD will issue a final agency decision on the merits of each issue in the complaint.

    f.  Right of Appeal.  Further appeal rights as well as the entire individual discrimination complaints process are outlined in Exhibit (1).  For information on the processing of class complaints, mixed case complaints, and equal pay act complaints, OCPMINST 12713.2A should be consulted.
EXHIBIT 1

INDIVIDUAL DISCRIMINATION COMPLAINTS PROCESS
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INDIVIDUAL CASES - Any employee, former employee or applicant for employment who feels he/she has been discriminated against because of race, color, religion, sex, national origin, age (40 years or age and over), physical or mental handicap, or reprisal for prior EEO involvement or because of any opposition to an unlawful employment practice under 29 CFR 1614, must consult with an EEO Counselor within 45 days following the alleged discrimination act.

Discrimination complaints based on age will be processed if complainants are at least 40 years of age or old at the time the discriminatory act was alleged to have occurred.  In lieu of the above method of complaint processing for age complaints, the complainant may serve the EEOC with notice of intent to file a civil action and after 30 days proceed directly into Federal Court.


Mediation may be used by EEO officials to reach resolution/settlement at any stage during the process. * All days are calendar days(REVISED 18JUN97)
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