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SECTION 409  APPEALS OF ADVERSE ACTIONS

1.  Purpose.  To provide general information regarding the adverse action appeal process.

2.  Policy.  It is the policy of the Department of the Navy to conduct its relations with all employees in a fair and impartial manner.  An adverse action shall be taken against an employee only for such cause as will promote the efficiency of the service.  This section outlines procedures to provide for resolution of employee appeals.  Employees and witnesses in appeal proceedings will be accorded freedom from restraint, interference, coercion, discrimination or reprisal.

3.  Definition.  For purposes of this section, adverse actions are removals, suspensions of more than 14 calendar days, furloughs without pay of 30 days or less, and reductions in grade or pay.  An adverse action appeal is a request by an employee for reconsideration of management’s decision on one of the above actions.

4.  Coverage.  Employees in the competitive service who have completed a probationary or trial period under an initial appointment or who have completed one year of current continuous employment under other than a temporary appointment may appeal an adverse action under this procedure.  Preference eligibles in the excepted service who have completed one year of current continuous service in the same or similar position are also covered.

5.  Official Time.  The appellant and his/her representative, if any, shall be given a reasonable amount of official time to prepare and present the appeal if they are otherwise in an active duty status.

6. Notification of Appeal Rights.  An adverse action decision notice to an employee shall provide the time limits for appealing to the Merit Systems Protection Board (MSPB), the address of the appropriate regional office, e.g., Seattle, Washington for appeals from Hawaii; a copy of or a statement covering accessibility to the MSPB’s regulation; a copy of the appeal form; and any applicable rights to a negotiated grievance procedure.  If  provided for by the covering negotiated agreement, the appellant will have a choice of 

appealing to the MSPB or through the applicable negotiated grievance procedure, but not both.

7.  Cases Involving Allegations of Discrimination (Mixed Cases).  When an employee alleges that a personnel action, appealable to the MSPB, was based on discrimination because of race, color, religion, sex, national origin, age, handicap or reprisal in his/her appeal to the MSPB, the MSPB shall decide both the issue of discrimination and the appealable action within 120 days of the filing of the appeal.  When an issue of discrimination is remanded to the activity, processing of the complaint shall be completed and the case returned to the MSPB within the time period specified by the MSPB.  In such a case, the activity head shall request the Discrimination Complaint Investigative Component, San Diego, California, to appoint an investigator.  Following the completion of the investigation, the complaint file and the investigator’s report will be sent to the MSPB to become part of the appeal file.  The decision on the allegation of discrimination becomes a part of the decision on the appeal.

8.  Adverse Action Appeals to the MSPB
  
a.  An employee may submit an appeal in writing to the MSPB at any time during the period beginning with the day after the effective date of the action being appealed and ending 30 calendar days after the effective date.  The filing must be either by personal delivery during normal business hours to the appropriate MSPB regional office or by certified mail addressed to that office.  The MSPB may extend the time limit on the appeal when the appellant shows that he/she was not notified of the time limit and was not otherwise aware of it, or that he/she was prevented by circumstances beyond his/her control from appealing within the time limit.


  b.  Any appellant may designate in writing a person of his/her choice who is willing and available to represent the appellant in the appeal.  An activity may challenge the appellant’s choice of representative in the proceedings before the MSPB representative or administrative judge (AJ) on the grounds of conflict of interest or conflict of position.


  c.  The appellant is entitled to a formal hearing before the AJ in accordance with MSPB rules.

    d.  The appellant and the activity are entitled to produce witnesses at the hearing.  The AJ is authorized to subpoena witnesses.  Attendance at the hearing normally will be limited to persons determined by the AJ to have a direct connection with the appeal.  Activities shall make their employees available to appear as witnesses at the hearing when requested by the AJ or management representative.  Employee witnesses shall be in an official duty status and are entitled to representation when testifying.

  
e.  A verbatim transcript shall be prepared for the hearing under the supervision of the AJ and shall be the sole official transcript of the hearing.  Upon request from the appellant and/or the activity concerned, each party shall be provided a copy of the written transcript at a cost.


  f.  The AJ shall issue an initial decision within 25 calendar days of the closing of the record and send copies to the appellant and the activity.  The decision will contain the findings of fact and conclusions, a statement of the reasons for the conclusions reached, and an order to the final disposition of the case, including appropriate relief, the date the decision becomes final and a statement of further appeal rights.


  g.  Any party to the appeal may petition the Secretary of the MSPB for review/reconsideration of the decision on certain limited grounds within 35 calendar days of issuance of the initial decision.  If no petition is filed, the initial decision becomes final 35 days after issuance.
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