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SECTION 404  FAMILY AND MEDICAL LEAVE

1.  Purpose.  The Family and Medical Leave Act of 1993 (FMLA) is intended to allow employees to balance their work and family life by providing entitlement to 12 administrative workweeks of unpaid leave for medical reasons, for the birth or adoption/foster care of a child, and for the care of a child, spouse, or parent who has a serious health condition.

2.  Employees Covered.  Most Federal employees are covered by Title II of the FMLA.  The following outlines the procedures covering both Title II and Title I.  Where there are differences in the application of FMLA, they will be cited with Title II listed first since the majority of employees are in that category.  The differences between Title II and Title I employees are:

    a.  TITLE II:  Permanent full-time or part-time employees who have completed at least 12 months permanent full-time or part-time service (not required to be 12 recent or consecutive months).


  b.  TITLE I:  Part-time employees who do not have an established regular tour of duty during the administrative workweek and employees serving under an intermittent appointment or temporary appointment with a time limitation of 1 year or less who also:



    (1) Have been employed by the employer for at least 12 months (need not be consecutive); and



    (2) Have been employed for at least 1250 hours of service during the 12-month period immediately preceding the commencement of FMLA leave; and


    
(3) Are employed at a worksite where 50 or more employees are employed by the agency within 75 miles of that worksite.

3.  Conditions Not Covered.  Minor illnesses that last only a few days and surgical procedures that typically do not involve hospitalization and require only a brief recovery period.

4.  Definitions
    a.  Adoption.  A legal process in which an individual becomes the legal parent of another’s child.  The source of an adopted child -- e.g., whether from a licensed placement agency or otherwise -- is not a factor in determining eligibility for leave under this subpart.

    b.  Continuing treatment by a health care provider. One or more of the following situations where an employee or an employee’s spouse, son, daughter, or parent --



    (1) Is treated two or more times for an illness or injury by a health care provider;

        (2) Is treated two or more times for an illness or injury by a health care provider under the orders of, or on referral by the primary health care provider or is treated for the illness or injury on at least one occasion which results in a regimen of continuing treatment under the supervision of the health care provider; or



    (3) Is under the continuing supervision of the health care provider:




      (a) May not necessarily be actively treated by the health care provider, due to a serious long-term or chronic condition or disability which cannot be cured -- e.g., Alzheimer’s disease, severe stroke, or terminal stages of a disease.




      (b) May be to care for a spouse or parent of any age who is unable to care for his or her own basic hygienic or nutritional needs or safety.

    c.  Essential Functions of Position.  The fundamental job duties of the employee’s position.  It is not necessary that the physical or mental incapacitation make the employee unable to work.  An employee who must be away from work to receive medical treatment or for continuing medical supervision meets this requirement.


  d.  Foster Care.  24-hour care for children in substitution for, and away from their parents or guardians.  Such placement is made by or with the agreement of the State.


  e.  Health Care Provider


   (1) TITLE II:




     (a) Doctor of Medicine or Osteopathy.


(b) Physician who is serving on active duty in the uniformed services and is designated by the uniformed service to conduct examinations.




     (c) Person providing health services who is not a medical doctor, but who is certified by a national organization and licensed by a State to provide the service in question.




     (d) Christian Science practitioner listed with the First Church of Christ, Scientist, in Boston, Massachusetts.

       (2) TITLE I:




     (a) Doctor of Medicine or Osteopathy.

      
(b) Podiatrist, dentist, clinical psychologist, optometrist, and chiropractor (limited to treatment consisting of manual manipulation of the spine to correct a subluxation as demonstrated by x-ray to exist) who is authorized to practice by State law;




      (c) Nurse practitioner and nurse-midwife authorized to practice by State law; or




      (d) Christian Science practitioner listed with the First Church of Christ, Scientist, in Boston, Massachusetts.

    f.  In loco parentis
        (1) An employee who has day-to-day responsibility for the care and financial support of a child, or



    (2) A person who had such responsibility for the employee when the employee was a child.


  g.  Intermittent leave.  Leave taken in separate blocks of time rather than for one continuous period of time, and may include leave periods of less than one hour to several weeks.


  h.  Parent.  A biological parent or an individual who stands or stood in loco parentis to an employee when the employee was a child.  This term does not include parents “in law.”


  i.  Reduced leave schedule.  A work schedule under which the usual number of hours of regularly scheduled work per workday or workweek of an employee is reduced.  The number of hours by which the daily or weekly tour of duty is reduced are counted as leave for the purpose of FMLA.

    j.  Serious health condition.  An illness, injury, impairment, or physical or mental condition that involves --



    (1) Any period of incapacity or treatment in connection with or consequent to inpatient care (i.e., an overnight stay) in a hospital, hospice, or residential medical care facility;



    (2) Any period of incapacity requiring absence from work, school, or other regular daily activities, of more than 3 calendar days, that also involves continuing treatment by (or under the supervision of) a health care provider; or



    (3) Continuing treatment by (or under the supervision of) a health care provider for prenatal care or a chronic or long-term health condition that is incurable or so serious that, if not treated, would likely result in a period of incapacity of more than three calendar days; or for prenatal care.

    k.  Son or daughter.  A biological, adopted, or foster child; a stepchild; a legal ward, or a child of a person standing in loco parentis who is--



    (1) Under 18 years of age; or



    (2) 18 years of age or older and incapable of self-care because of a mental or physical disability.  A son or daughter incapable of self-care requires active assistance or supervision to provide daily self-care in several of the “activities of daily living.”

    l.  Spouse.  A husband or wife, as defined or recognized under State law for purposes of marriage.  This excludes common law marriages in the State of Hawaii.


  m.  12-Month Period for FMLA Calculations.  The 12-month period begins on the date the employee first takes FMLA leave and continues for 12 months.

5.  Leave Entitlement

  a.  An employee is entitled to a total of 12 administrative workweeks of unpaid leave during any 12-month period for one or more of the following reasons:



    (1) The birth of a son or daughter of the employee and the care of such son or daughter;



    (2) The placement of a child with the employee for adoption or foster care;



    (3) The care of a spouse, son, daughter, or parent of the employee, if such spouse, son, daughter, or parent has a serious health condition; or



    (4) A serious health condition of the employee that makes the employee unable to perform the essential functions of his or her position.  This includes treatment of substance abuse when a stay in an inpatient treatment center is required.

    b.  Intermittent Leave or Leave on a Reduced Leave Schedule



    (1) Leave shall not be taken intermittently or on a reduced leave schedule for the birth of a child or for placement for adoption or foster care unless the employee and management (see responsibilities of supervisor and approving official) agree to do so.



    (2) Leave may be taken intermittently or on a reduced leave schedule when medically necessary for an employee, spouse, parent or child’s medical treatment.  An employee who must be away from work to receive medical treatment or for continuing medical supervision such as kidney dialysis treatment, chemotherapy treatments, physical therapy, or

examination of a major heart surgery patient, would qualify even though he or she may be able to work when not taking these treatments.  It is not necessary that an employee literally be so physically or mentally incapacitated that he or she is unable to work in order to meet the requirement.



    (3) The number of hours of leave taken intermittently or on a reduced leave schedule shall be subtracted, on an hour-for-hour basis, from the total amount of leave available to the employee.

    c.  Transfer Temporarily to an Alternative Position.  If an employee takes leave intermittently or on a reduced leave schedule that is foreseeable based on planned medical treatment or recovery from a serious health condition, the installation may place the employee temporarily in an available alternative position that has “equivalent pay and benefits” for which the employee is qualified and that can better accommodate recurring periods of leave.  (The same employment benefits made available to the employee in the previous position include life insurance, health benefits, retirement coverage, and leave accrual.)

        (1) TITLE II:




      (a) An alternative position must be determined consistent with Federal laws, such as the Rehabilitation Act and the Pregnancy Discrimination Act.




      (b) The alternative position must be in the same commuting area and provide an equivalent grade or pay level, including any special or geographic/locality pay adjustment; the same type of appointment, work schedule, status, and tenure.



    (2) TITLE I:  Transfer to an alternative position must be determined consistent with Federal law (such as the Americans with Disabilities Act) and State law and may also require compliance with any applicable collective bargaining agreement.  An alternative position must have equivalent pay and benefits.  Transfer may include altering an existing job to better accommodate the employee’s need for intermittent or reduced leave, including placing the employee into a part-time position with the same hourly rate of pay and benefits.

    d.  Return from Leave.  Upon returning from leave, the employee shall be entitled to be returned to his or her previous position or an equivalent position.


  e.  Leave Without Pay.  Under the FMLA, leave without pay is in addition to annual leave, sick leave, advanced annual or sick leave, other leave without pay, leave made available to an employee under the voluntary leave transfer program, and compensatory time off or credit hours available to an employee.  However, an employee must obtain approval and/or meet statutory requirements to take additional leave or other periods of paid time off.

6.  FMLA Limitations When Husband and Wife Employed by the Same Employer
    a.  TITLE II:  A husband and wife are each entitled to 12 administrative workweeks of unpaid leave for a birth, adoption, or foster care or for the care of a son or daughter with a serious health condition.


  b.  TITLE I:  A husband and wife employed by the same employer are permitted to take only a combined total of 12 workweeks of unpaid FMLA leave during any 12-month period:



    (1) For the birth of a son or daughter and care of the newborn;



    (2) For placement of a child with the employee for adoption or foster care; or



    (3) To care for a parent with a serious health condition.

7.  Procedures

  a.  Invoking Entitlement


    (1) To be able to receive FMLA, an employee must first invoke his or her entitlement.  An employee who meets the criteria for leave and has complied with the requirements and obligations under the FMLA may not be denied family and medical leave.



    (2) A supervisor must confirm that an employee is invoking entitlement to FMLA leave before subtracting any hours of leave from the employee’s entitlement but cannot require an employee to invoke entitlement.


b.  Notice of Leave

(1) When the need for leave is foreseeable:


(a) An employee must provide notice of his or her intent to take leave to the immediate supervisor for forwarding to the approving official not less than 30 days before the date leave is to commence if at all possible.


(b) If leave taken is for the employee’s personal medical treatment or medical treatment of his or her spouse, parent or child, the employee shall consult with his/her immediate supervisor and make a reasonable effort to schedule medical treatment so as not to disrupt unduly the operations of the installation, subject to the approval of the health care provider.  The supervisor may, for justifiable cause, request that an employee reschedule medical treatment, subject to the approval of the health care provider.

           (c) If the employee fails to give 30 days notice with no reasonable excuse for the delay of notification, the approving official (Department Head or higher) may delay the taking of leave until at least 30 days after the employee provides notice of his or her need for family medical 

leave.

        (2) When the need for leave is not foreseeable:




      (a) The employee shall provide notice within a reasonable period of time appropriate to the circumstances involved.




      (b) If a birth, placement for adoption or foster care, or medical treatment must begin within less than 30 days, the employee must provide as much notice as is practicable.  In such cases, the employee remains responsible, however, for providing the agency as much notice as is practicable, given the individual situation.




      (c) If the employee is unable, due to circumstances beyond his or her control, to provide advance notice of his or her need for leave, the leave may not be delayed or denied.



    (3) Notice may be provided in person, in writing, or by telephone, facsimile, telegraph, or other electronic means.  Of course, in emergency situations, notice from an employee’s spouse, domestic partner, family member, or other responsible party would suffice until the employee is able to contact the agency to provide additional information.  When an employee is able, he/she must submit a written designation of the personal representative.



    (4) Application for Leave, SF 71, should be completed by the employee whenever possible.  Medical certification by the health care provider should be attached to the SF 71.  The certification supporting the need for leave for the employee’s serious health condition must include a statement that the employee is unable to perform the essential functions of his or her position.  The remarks section should be annotated as follows:

            (a) “FMLA leave”  and indicate either family leave (for a birth, adoption or foster care, or the care of a spouse, son, daughter, or parent with a serious health condition) or medical leave (for the employee’s serious health condition).

            (b) The beginning and ending dates of the 12-month period for FMLA calculations.


  c.  Paid Time Off


   (1) TITLE II:




     (a) An employee may elect, but the installation may not require, an employee to substitute accrued or accumulated annual and/or sick leave or other paid time off for the unpaid 

FMLA leave in accordance with current law and regulations.  Paid time off--i.e., annual leave, sick leave, compensatory time off, or credit hours under a flexible work schedule, leave made available through the Voluntary Leave Transfer Program--may be substituted for leave without pay under the FMLA, consistent with applicable laws and regulations.




     (b) Employees may not be denied the right to substitute paid time off for any or all of the period of FMLA leave.  Prior to the date such paid time off commences, the supervisor will ascertain whether the employee will substitute paid time off for the period of leave to be taken.  An employee may not retroactively substitute paid time off for leave without pay previously taken under the FMLA.




     (c) Advanced annual or sick leave may also be approved under the same terms and conditions that apply to any other employee who requests advanced annual or sick leave and substituted at the election of the employee.

       (2) TITLE I:




     (a) An employee may elect, or the installation may require, the employee to substitute any accrued or accumulated paid leave for the unpaid FMLA leave in accordance with current practices.




     (b) If either the employee or employer elects to substitute paid leave for the unpaid FMLA leave and it is later determined the circumstances do not meet the requirements for FMLA, the leave will not count against the entitlement to 12 weeks of FMLA leave.

8.  Medical Certification for FMLA

  a.  Certification of Physician or Practitioner, Certificate of Department of Labor Form WH-380 (Exhibit 1 which may be reproduced), must be completed by the health care provider.  This form has to be submitted for leave to care for a spouse, son, daughter, or parent of the employee or for the employee’s own serious health condition and must include the following:

        (1) The date the serious health condition commenced;



    (2) The probable duration of the serious health condition;



    (3) The appropriate medical facts within the knowledge of the health care provider regarding the serious health condition, including a general statement as to the 

incapacitation, examination, or treatment that may be required by a health care provider;



    (4) In the case of certification for intermittent leave or leave on a reduced leave schedule, the dates on which such treatment is expected to be given and the duration of such treatment.



    (5) For the care of a family member, there are two additional statements required:




      (a) The statement from the health care provider must indicate that the employee is “needed to care for” the spouse, son, daughter, or parent.  The includes the need for psychological comfort and/or physical care; to assist with basic medical, hygienic, nutritional, safety, or transportation needs or to make arrangements to meet such needs; and




      (b) A statement from the employee on the care he or she will provide and an estimate of the amount of time needed to care for his or her spouse, son, daughter, or parent.

        (6) For the purpose of leave taken because of the employee’s health, a statement that the employee is unable to perform the essential functions of his or her position, based on the position description and/or the performance plan provided to the health care provider by management identifying the essential functions.

    b.  Management may not require personal or confidential information in the written medical certification other than that required above.


  c.  Deadline for Submission
        (1) TITLE II:  The medical certificate must be submitted within 15 calendar days from the date of the supervisor’s request, whenever practicable.

(a) If the employee is unable to provide the requested medical certification before leave begins, the

installation must grant provisional leave pending final written medical certification.




      (b) If the installation questions the validity of the original certification provided by the employee and the medical treatment requires the leave to begin, the agency shall grant provisional leave since there is likely to be a time lapse before the employee is able to see a second or third health care provider.

        (2) TITLE I:




      (a) The medical certification must be submitted within 15 calendar days from the date of the supervisor’s request, whenever practicable.




      (b) If the employee fails to provide the medical certification within the 15 calendar days:





        1.  In the case of foreseeable leave, the employer may delay the taking of leave until the required certification is provided.

          
2.  If the need for FMLA leave is unforeseen, the employee must provide the medical certification within 15 days or as soon as reasonably possible under the pertinent circumstances, or the employer may delay an employee’s continuation of leave until certification is received.

    d.  If, ultimately, the employee is unable to provide the required certification, the installation may --


(1) Allow the employee to request that the provisional leave be charged as leave without pay or charged to the employee’s annual and/or sick leave account, as appropriate, or


(2) Charge the employee unauthorized absence (UA).  In addition, appropriate disciplinary action should be taken against an employee who knowingly provides false certification of the need for leave.

9.  Validation of Medical Certificate
    a.  If the supervisor doubts the validity of the original certificate, he/she will forward the rationale along with the request for the leave through channels to the approving official (Department Head or above).  If the approving official agrees with the supervisor’s rationale, the opinion of a second health care provider designated or approved and paid for by the installation will be obtained.  Any designated or approved health care provider shall not be employed by the installation or be under DoD administrative oversight on a regular basis.


  b.  If the opinion of the second health care provider differs from the original certification, the approving official may require, at the installation’s expense, that the employee obtain the opinion of a third health care provider designated or approved jointly by the approving official and the employee.  The opinion of the third health care provider shall be binding on the installation and the employee.


  c.  To remain entitled to family and medical leave, an employee or the employee’s spouse, son daughter, or parent must comply with any requirement from the installation that he or she submit to examination (though not treatment) to obtain a second or third medical certification from a health care provider other than the individual’s health care provider.


  d.  While an employee is on family and medical leave, the approving official may require, at the installation’s expense, subsequent medical recertification from the health care provider every 30 calendar days.  An installation may require subsequent medical recertification more frequently than every 30 calendar days if:



    (1) The circumstances described in the original medical certification have changed significantly; or



    (2) The installation receives information that casts doubt upon the continuing validity of the medical certification.

10.  Medical Certification to Return to Work

   a. Medical certification to return to work cannot be required for an employee in a position without specific medical standards.


b. Medical certification to return to work to a position with specific medical standards will be required with the cost of the medical certification borne by the installation.



    (1) Employees will be notified of this requirement before leave commences and that the expenses for obtaining the written medical certification will be borne by the installation.



    (2) An employee’s refusal to provide written medical certification is grounds for appropriate disciplinary action.

11.  Protection of Employment Benefits
    a.  Position


    (1) Any employee who takes FMLA leave shall be entitled, upon return to the installation, to be returned to the same position as the one held when the leave commenced, whenever possible.  In the exceptional case where doing so would impose extreme hardship on the installation the employee will be placed in an equivalent position:




      (a) With the same or substantially similar duties and responsibilities, which must entail substantially equivalent skill, effort, responsibility, and authority;




      (b) In the same commuting area;

      


(c) An equivalent grade or pay level (e.g., an employee in a position covered by special salary rates must be returned to an equivalent position providing equivalent special salary rates).




      (d) The same type of appointment, work schedule, status;




      (e) The same employment benefits made available to the employee in his or her previous position (e.g., life insurance, health benefits, retirement coverage, and leave accrual).

        (2) An employee returning from family and medical leave should be treated the same as employees returning from leave without pay and subject to the requirements to extend a 

waiting period for a within-grade increase for any time in excess of that allowed under 5 CFR 531.406(b).


      (3) If an employee’s position was eliminated due to a reduction in force, the fact that the employee was on family or medical leave does not protect the employee from displacement.  If an employee was hired only for a defined period or specific project, such as seasonal work, the installation is not required to return the employee if the period of employment has expired and the installation would not otherwise have continued to employ the employee.  If the employee was reassigned to another position while he or she was on FMLA leave for reasons independent of the FMLA, the employee would be entitled to be returned to the position to which he or she was reassigned or an equivalent position.



    (4) Exception to Job Protection for Key Employees:




      (a) TITLE II.  Does not apply.




      (b) TITLE I.  An employer may deny job restoration to a “key employee” returning from FMLA leave if denial is necessary to prevent substantial and grievous economic injury to the operations of the installation.  The “key employee” must be notified at the time FMLA leave is requested or commences of the potential consequence that he or she may be denied job restoration.  A “key employee” is a salaried FMLA-eligible employee who is among the highest paid 10 percent of all the employees employed by the employer within 75 miles of the employee’s worksite.


  b.  Federal Employees Health Benefits Program


    (1) An employee enrolled in a health benefits plan under the Federal Employees Health Benefits Program who is placed in a FMLA leave without pay status may continue his or her health benefits enrollment while in the LWOP status and arrange to pay the appropriate employee contributions consistent with the FEHB regulations.



    (2) Employees whose coverage is terminated for nonpayment are not penalized when they return to duty for their failure to make payments.  They may re-enroll upon their return to pay and duty status in the same way as employees 

whose coverage terminates because of the expiration of the period of continued coverage allowed during nonpay status.


  c.  Greater Leave Entitlements.  Installations shall comply with any collective bargaining agreement or any agency employment benefit program or plan that provides greater family or medical leave entitlements to employees than those provided under FMLA.  The entitlements established for employees under this subpart may not be diminished by any collective bargaining agreement or any employment benefit program or plan.

    d.  Interaction with Other Laws


    (1) Nothing in the FMLA modifies or affects any Federal law prohibiting discrimination on the basis of race, religion, color, national origin, sex, age, or disability.  Management must comply with whichever statute provides the greater rights to the employee.  When an employee returns to work from FMLA leave:




      (a) If he/she is unable to perform the essential functions of the previous position, the Rehabilitation Act may, depending on the nature of the employee’s disability, require an installation to attempt accommodation.




      (b) If the employee is accommodated by placing him or her in a part-time position, the employee would be entitled only to those benefits provided to part-time employees.

        (2) Management may not require an employee to accept an offer of accommodation under the Rehabilitation Act in lieu of exercising his or her entitlement to leave under the FMLA.  If the employee decides not to exercise his or her right to leave under the FMLA, the installation may still, depending on the nature of the employee’s disability, be required to offer accommodation.

12.  Records and Reports
a. TITLE II:  So that OPM can evaluate the use of family and medical leave by Federal employees and provide the Congress and others with information about the use of this entitlement, each installation shall maintain records on 

employees who take leave under this subpart and submit to OPM such records and reports as OPM may require.



    (1) As a minimum, the following information shall be maintained concerning each employee who takes leave under the FMLA:




      (a) The employee’s rate of basic pay.




      (b) The occupational series for the employee’s position;

            (c) The number of hours of leave taken;




      (d) Whether leave was taken:





        1.  Under entitlements listed in 5(a)(1)(2) or (3) above.


2.  Under entitlements listed in 5(a)(4) above.

        (2) When an employee transfers to a different installation, the losing installation shall provide the gaining installation with information on leave taken under FMLA by the employee during the 12 months prior to the date of transfer.  The losing installation shall provide the following information:

            (a) The beginning and ending dates of the employee’s 12-month period.



(b) The number of hours of leave taken under FMLA during the employee’s 12-month period.

    b.  TITLE I:  All of the records required for Title II are required to be maintained for Department of Labor (DOL) review plus the additional records listed below.  DOL is allowed to request to review such records not more than once during any 12-month period unless DOL has reasonable cause to believe a violation exists.



   (1) Employee’s address, hours worked, and additions to and deductions from wages;



   (2) Date of FMLA leave taken and hours of FMLA leave taken intermittently or under a reduced leave schedule;



   (3) Employee’s notices of leave;



   (4) Employer benefit plans and policies regarding the taking of paid and unpaid leave; premium payments to employees; and 

       (5) Records of disputes between an employer and employee regarding FMLA leave.

13.  Responsibilities

   a.  The supervisor will:



    (1) Accept requests for FMLA for employees supervised, insuring that an SF 71 is completed, if possible, 30 days in advance of the requested leave.



    (2) Assure that proper medical certification is attached to the request for FMLA leave, if possible.  If medical certification is not available when the request is received, document the reason for its absence and refer the request through channels to the approving official.  In the case of Title I employees, the request must be accompanied by a recommendation to approve or delay until the medical certification is received.



    (3) Discuss with employees, whenever possible, the scheduling of leave that assists the supervisor in planning for the performance of work during the employee’s absence.



    (4) Forward the request within five working days to the next level of supervision for submission through channels to the approving official for approval.



    (5) Forward requests for intermittent leave or reduced leave schedules through channels within five working days with recommendations for approval/disapproval and rationale for the recommendation.  The recommendation should include whether the employee could be better accommodated in his or her present position or an alternative position for the recurring periods of leave.



   (6) Forward a Request for Personnel Action, SF 52, through the appropriate activity chain of command to the Human Resources Office (HRO) for approved FMLA LWOP which exceeds 30 consecutive days.

    b. The Division Director, Department Head, or organizational equivalent, as appropriate, will:



   (1) Ensure that all subordinate supervisors are cognizant of the requirements of FMLA and do not personally approve or deny FMLA.



   (2) Monitor the FMLA leave of the department to assure that positions of employees on FMLA are retained for the return of the employees; or, if this is not possible, that equivalent positions be held for the employees’ return from FMLA leave.



   (3) Approve provisional leave for requested FMLA until the appropriate documentation can be submitted for Title II employees; approve/disapprove the recommendation for delay of Title I employees until the medical documentation is received.

    c. The approving official (Department Head or above) will:



   (1) Approve FMLA leave if all appropriate medical documentation is submitted.



   (2) Approve/disapprove requests for intermittent leave or reduced leave schedules and the recommendation (if submitted) to temporarily place the employee in an alternative position for the recurring periods of leave to better accommodate that employee.



   (3) Request second opinion medical certification if deemed warranted.



   (4) Request third opinion medical certification if deemed warranted.



   (5) Oversee the monitoring of the FMLA leave of the installation to assure that positions of employees on FMLA are retained for their return; or, if this is not possible, that equivalent positions are held for the return of the employees on FMLA leave.



(6) Assure that subordinate supervisors do not interfere with an employee’s statutory right to take FMLA leave.

    d.  The HRO will provide advice and guidance concerning the administration of FMLA.


  e.  The activity will maintain records of all approved or denied FMLA leave in accordance with the guidelines listed in paragraph 12 above.

14. Grievance Rights.  Nonbargaining unit employees who believe management has not fully complied with the FMLA or this guidance may file grievances in accordance with Section 408 of this manual.  Bargaining unit employees may grieve under the terms of the appropriate bargaining unit’s negotiated collective bargaining agreement.
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(Family and Medical Leave Act of 1993) Employment Standards Administration
Wage and Hour Division

OMB No.: 1215-0181

(When completed, this form goes fo the employee, not to the Department of Labor.) Expires:  06/30/02

1. Employee’s Name 2. Patient's Name (If different from employee)

3. Page 4 describes what is meant by a “serious health condition” under the Family and Medical Leave Act. Does the
patient's condition! qualify under any of the categories described? If so, please check the applicable category.

(1) (2) (3) 4) (5) (6) ,orNoneoftheabove __

4. Describe the medical facts which support your certification, including a brief statement as to how the medical facts meet
the criteria of one of these categories:

5. a. Statethe approximate date the condition commenced, and the probable duration of the condition (and also the
probable duration of the patient’'s present incapacity? if different):

b. Wili it be necessary for the employee to take work only intermittently or to work on a less than full schedule as a
result of the condition (including for treatment described in item 6 below)?

If yes, give the probable duration:

c. Ifthe condition is a chronic condition (condition #4) or pregnancy, state whether the patient is presently incapacitated?
and the likely duration and frequency of episodes of incapacity2:

' Here and elsewhere on this form, the information sought relates only to the condition for which the employee is taking FMLA leave.

2 “Incapacity;” for purposes of FMLA, is defined to mean inability to work, attend school or perform other regular daily activities due to the serious health
condition, treatment therefor, or recovery therefrom.
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EXHIBIT 1
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If additional treatments will be required for the condition, provide an estimate of the probabie number of such treatments.

If the patient will be absent from work or other daily activities because of treatment on an intermittent or part-time
basis, also provide an estimate of the probable number of and interval between such treatments, actual or estimated
dates of treatment if known, and period required for recovery if any:

- If any of these treatments will be provided by another provider of health services (e.g., physical therapist), please

state the nature of the treatments:

If a regimen of continuing treatment by the patient is required under your supervision, provide a general descri ption of
such regimen (e.g., prescription drugs, physical therapy requiring special equipment):

. If medical leave is required for the employee’s absence from work because of the employee’s own condition

(including absences due to pregnancy or a chronic condition), is the employee unable to perform work of any kind?

. If able to perform some work, is the employee unable to perform any one or more of the essential functions of the

employee’s job (the employee or the employer should supply you with information about the essential job functions)?
If yes, please list the essential functions the employee is unable to perform:

¢. Ifneither a. nor b. applies, is it necessary for the employee to be absent from work for treatment?
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[image: image3.png]8. a. Ifleave is required to care for a family member of the employee with a serious health condition, does the patient
require assistance for basic medical or personal needs or safety, or for transportation?

b. If no, would the employee’s presence to provide psychological comfort be beneficial to the patient or assist in the
patient’'s recovery?

c. Ifthe patient will need care only intermittently or on a part-time basis, please indicate the probable duration of this need:

Signature of Health Care Provider Type of Practice
Address Telephone Number
Date

Tb be completed by the employee needing family leave to care for a family member:

State the care you will provide and an estimate of the period during which care will be provided, including a schedule if leave is
to be taken intermittently or if it will be necessary for you to work less than a full schedule:

Employee Signature Date
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[image: image4.png]A“Serious Health Condition” means an iliness, injury impairment, or physical or mental condition that involves one of the
following:

1. Hospital Care
inpatient care (i.e., an overnight stay) in a hospital, hospice, or residential medical care facility, including any period of

incapacity? or subsequent treatment in connection with or consequent to such inpatient care.

2. Absence Plus Treatment

(a) A period of incapacity? of more than three consecutive calendar days (including any subsequent treatment or
period of incapacity? relating to the same condition), that also involves:

(1) Treatment® two or more times by a health care provider, by a nurse or physician’s assistant under direct
supervision of a health care provider, or by a provider of health care services (e. g., physical therapist)
under orders of, or on referral by, a health care provider; or

(2) Treatment by a health care provider on at least one occasion which results in a regimen of continuing
treatment* under the supervision of the health care provider.

3. Pregnancy
Any period of incapacity due to pregnancy, or for prenatal care.

4. Chronic Conditiol equiring Treatments
A chronic condition which:

(1) Requires periodic visits for treatment by a health care provider, or by a nurse or physician's assistant under
direct supervision of a health care provider;

(2) Continues over an extended period of time (including recurring episodes of a single underlying condition);
and .

(3) May cause episodic rather than a continuing period of incapacity? (e.g., asthma, diabetes, epilepsy, etc.).

5. Permanent/i ong-term Conditions Requiring Supervision

A period of Incapacity? which is permanent or long-term due to a condition for which treatment may not be effective. The
employee or family member must be under the continuing supervision of, but need not be receivi ng active treatment
by, a health care provider. Examples include Alzheimer’s, a severe stroke, or the terminal stages of a disease.

6. Multiple Treatments (Non-Chronic Conditions)

Any period of absence to receive multiple treatments (including any period of recovery therefrom) by a health care
provider or by a provider of health care services under orders of, or on referral by, a health care provider, either for
restorative surgery after an accident or other injury, or for a condition that would likely result in a period of Incapacity?
of more than three consecutive calendar days in the absence of medical intervention or treatment, such as cancer
(chemotherapy, radiation, etc.), severe arthritis (physical therapy), and kidney disease (dialysis).

This optional form may be used by employees to satisfy a mandatory requirement to furnish a medical certification (when requested) from
a health care provider, including second or third opinions and recertification (29 CFR 825.306).

Nole: Persons are not required to respond to this collection of information unless it displays a currently valid OMB control number.

3 Treatment includes examinations to determine if a serious health condition exists and evaluations of the condition. Treatment does not include routine
physical examinations, eye examinations, or dental examinations.

4 A regimen of continuing treatment includes, for example, a course of prescription medication (e.g., an antibiotic) or therapy requiring special equipment
to resolve or alleviate the health condition. A regimen of treatment does not inciude the taking of over-the-counter medications such as aspirin,
antihistamines, or salves; or bed-rest, drinking fluids, exercise, and other similar activities that can be initiated without a visit to a health care provider.

Public Burden Statement
We estimate that it will take an average of 10 minutes to complete this collection of information, including the time for reviewing
instructions, searching existing data sources, gathering and maintaining the data needed, and completing and reviewing the
collection of information. If you have any comments regarding this burden estimate or any other aspect of this collection of
information, including suggestions for reducing this burden, send them to the Administrator, Wage and Hour Division, Department
of Labor, Room S-3502, 200 Constitution Avenue, N.W., Washington, D.C. 20210.

DO NOT SEND THE COMPLETED FORMTO THIS OFFICE; IT GOES TO THE EMPLOYEE,
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