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SECTION 411  UNACCEPTABLE PERFORMANCE ACTIONS

1.  Purpose.  This section provides advice and guidance to supervisors and managers in affecting a removal or reduction in grade based solely on unacceptable performance.

2.  Coverage.  Among the DON employees excluded from this instruction are:

  
a.  An employee of a non-appropriated fund instrumentality.


  b.  An individual in the Senior Executive Service (SES).

3.  Exclusions

  a.  An action initiated under authority of the Special Counsel.  (5 USC 1206)


  b.  An action taken against an administrative law judge.  (5 USC 7521)


  c.  An action taken in the interest of national security.  (5 USC 7532)


  d.  An action taken under a provision of statute, other than one codified in 5 USC, which excepts the action from the provisions of 5 USC.


  e.  A removal from the SES to a civil service position outside the SES.


  f.  A reduction-in-force action.


  g.  A voluntary action initiated by the employee.


  h.  An adverse action for cause or a performance-based action taken under 5 CFR 752.


  i.  An action imposed by the Merit Systems Protection Board.  (5 USC 1206)

j. An action which terminates a temporary or term promotion and returns the employee to the position from which the employee was temporarily promoted, or to a different 

position of equivalent grade and pay if the activity informed the employee that it was to be of limited duration.

    k.  An action which terminates a term promotion at the completion of the project or specified period, or at the end of a rotational assignment in excess of two years but not more than five years, and returns the employee to the position from which promoted or to a different position of equivalent grade and pay.


  l.
An involuntary retirement because of disability.

  m. A termination in accordance with terms specified as conditions of employment at the time the appointment was made.


  n.
An action against a reemployed annuitant.


  o.
A reduction in grade of a supervisor or manager who has not completed the supervisory or managerial probationary period, if such a reduction is based on supervisory or managerial performance and the reduction is to the grade held immediately before becoming a supervisor or manager.


  p.
The reduction in grade or removal of an employee in the competitive service who is serving a probationary or trial period under an initial appointment or who has not completed one year of current continuous employment in the same or similar position under other than a temporary appointment limited to 1 year or less.


  q.
The reduction in grade or removal of an employee in the excepted service who has not completed one year of current continuous employment in the same or similar position.

4.
Definitions


  a.
Acceptable performance means performance that meets an employee’s performance requirement(s) or standard(s) at the level of performance above “unacceptable” in the critical element(s) at issue.


  b.
Activity means a field installation, headquarters command or office.


  c.
Activity Head Designee means the military officer or civilian official who approves the rating of record and performance awards.  This will typically be at a level no lower than the official responsible for managing to payroll.

    d.  Critical element means a component of a position consisting of one or more duties and responsibilities that contributes toward accomplishing organizational goals and objectives and that is of such importance that unacceptable performance on the element would result in unacceptable performance in the position.

  
e.  Days means calendar days.


  f.  Current continuous employment means a period of employment or service immediately preceding an action under this part in the same or similar position without a break in Federal civilian employment of a workday.


  g.  Opportunity to demonstrate acceptable performance means a reasonable chance for the employee whose performance has been determined to be unacceptable in one or more critical elements to demonstrate acceptable performance in the critical element(s) at issue.


  h.  Reduction in grade means the involuntary assignment of an employee to a position at a lower classification or job grading level.


  i.  Removal means the involuntary separation of an employee from employment with an agency.


  j.  Similar positions means positions in which the duties performed are similar in nature and character and require substantially the same or similar qualifications, so that the incumbents could be interchanged without significant training or undue interruption to the work.


  k.  Unacceptable performance means performance of an employee that fails to meet established performance standards in one or more critical elements of such employee’s position.


  l.  Written notice of unacceptable rating means an agency’s written notification to an employee that his or her performance is unacceptable in one or more critical elements.

5.  Delegation of Authority

  a.  Proposed Actions.  Department/Office Heads are delegated the authority to propose reduction in grade or removal actions covered in this section.

    b.  Final Decision.  The Activity Head, Executive Officer or equivalent in the organization is delegated the authority to render the final written decision on proposed actions to reduce in grade or remove employees.

6.  Timing of Actions
    a.  An employee may be reduced in grade or removed at any time during the performance appraisal cycle that the employee’s performance becomes unacceptable in one or more critical elements.  The servicing Labor Advisor will be consulted as early as practicable in each case.

  
b.  An advance notice of proposed action will not be issued until the employee is notified of the critical element(s) for which performance is unacceptable and informed of the acceptable performance requirement(s) or standard(s) that must be attained in order to demonstrate acceptable performance in his or her position.  This will be documented by a letter of caution.  (See sample letter Exhibit 1).  The amount of time deemed reasonable will vary depending upon the complexity of the job; however, it should be consistent within similar job categories.


  c.  No instance of unacceptable performance more than one year old at the time of the advance notice may be the basis for a proposed removal or reduction in grade, i.e., the proposed action must be based on unacceptable performance which occurs within a one year period ending on the date of the notice of proposed action.


  d.  The decision to retain or reduce in grade must be made within 30 days after the expiration of the notice period.


  e.  The decision on a notice of proposed action must be delivered to the employee before the effective date of the action.

7.  Addressing Unacceptable Performance
  
a.  Employees will be afforded a reasonable opportunity to demonstrate acceptable performance, consistent with the duties and responsibilities of their position.


  b.  A Letter Of Caution - Unacceptable Performance, containing a Performance Improvement Plan (PIP) will be issued to the employee as notice of a “period of opportunity.”

    c.  During this period, the employee will be offered assistance in improving unacceptable performance.  This assistance is in the form of formal training, on-the-job training, counseling, close supervision or other appropriate measures.

  
d.  At the end of the time provided to demonstrate acceptable performance, a discussion should be held with the employee, and if performance has not improved to an acceptable level, remedial action must be proposed, i.e., reassignment, demotion or removal.


  e.  If an employee performed acceptably for 1 year from the beginning of an opportunity to demonstrate acceptable performance (in the critical element(s) for which the employee was afforded an opportunity to demonstrate acceptable performance), and the employee’s performance is again unacceptable, the employee must be given an additional opportunity to demonstrate acceptable performance before proposing a reduction grade or removal.  If during the year, the employee’s performance improves to the acceptable level but then falls below the acceptable level, the requirements, time limits and sanctions of the original Letter Of Caution - Unacceptable Performance shall continue in effect.

8.  Proposing Action Based on Unacceptable Performance.  An employee whose reduction in grade or removal is proposed is entitled to:


  a.  Thirty days advance notice of the proposed action which identifies:



   (1) Specific instances of unacceptable performance by the employee on which the proposed action is based (the specific reason(s) for the proposed action);



   (2) The critical element(s) of the employee’s position involved in each instance of unacceptable performance;



   (3) The name and title of the official designated to hear an oral reply and/or receive the written reply (the official so designated must have authority to either make or recommend a final decision on the proposed action); and



   (4) The amount of time (no less than seven days) that the employee is allowed to answer orally and/or in writing and to furnish affidavits and other documentary evidence in support of the answer, including medical documentation (as defined in 5 CFR 339), to support any medical condition alleged to have contributed to the reason(s) for the proposed action.


  b.  The right to review, or have a representative review, the material relied upon to support the reasons given in the notice.


  c.  Be represented by an attorney or other representative.


  d.  A reasonable amount of official time to review the notice and supporting material, to prepare an answer and to secure affidavits, if the employee is otherwise in an active duty status.

9.  Taking Action Based on Unacceptable Performance.  The final decision will be made within 30 days after expiration of the advance notice period.


  a.  The employee is entitled to a written decision which:



   (1) Considers only the reasons specified in the advance written notice;



   (2) Is signed by an official in a higher position than the official who proposed the action unless the activity head/commander issued the advance notice, in which case the activity head/commander may issue the written decision;



   (3) In the case of reduction in grade or removal, specifies the instances of unacceptable performance by the employee;



   (4) Considers any answer of the employee and/or the employee’s representative made to a designated official, any medical or other documentation furnished, any entitlement to reasonable accommodation under CPI 792 and 29 CFR 1613.704, and the recommendation of the designated official (where applicable);



   (5) Specifies the employee’s right to appeal to the Merit Systems Protection Board (MSPB) and, when applicable, to file a grievance under a negotiated grievance procedure, but not both;



   (6) Provides the time limits and address for filing an appeal to MSPB, access to the MSPB regulations, a copy of the MSPB appeal form and specifies the time limits for filing a grievance under a negotiated grievance procedure, if applicable; and



   (7) Is delivered to the employee on or before the effective date of the action.

    b.  Procedures outlined in paragraphs 8 and 9 above generally apply only to employees who are not serving a probationary or trial period under an initial appointment or who have completed one year of current continuous employment under other than a temporary appointment limited to one year or less.

10.  Disallowance of an Employee’s Representative
a. An employee has the right to choose a representative in responding to notices of proposed actions.  However, if the employee’s choice would result in a conflict of interest or position, conflict with the priority needs of the activity, or would give rise to unreasonable cost to the government, the representative may be disallowed.  The official authorized to issue the final decision on the proposed action is authorized to make a determination to disallow a choice of representative.  The terms of any applicable bargaining 

agreement govern representation for employees in an exclusive bargaining unit.


  b.  An employee disagreeing with the determination disallowing the representative may submit to the Commanding Officer a written request of resolution of the issue within three calendar days of receipt of the disallowance determination.  The request will state the name of the representative in question and the reasons why the disallowance should be reversed.


  c.  The Commanding Officer will issue the decision within five calendar days of receipt of the resolution request.

11.  Consideration of Medical Conditions

  a.  The agency shall allow an employee who wishes to raise a medical condition which may have contributed to his or her unacceptable performance to furnish medical documentation (as defined in CPI 339) of the condition for the agency’s consideration.  Whenever possible, the employee shall supply this documentation following the agency’s notification of unacceptable performance.  If the employee offers such documentation after the activity has proposed a reduction on grade or removal, he or she shall supply this information within the time limits allowed for a reply, whenever possible.


  b.  After its review of the medical documentation supplied by the employee, the activity may require or offer a medical examination in accordance with criteria and procedures of CPI 339.

    c.  If the employee who raises a medical condition has the requisite years of service under the Civil Service Retirement System or the Federal Employees Retirement System, the agency shall provide information concerning application for disability retirement.  An employee’s application for disability retirement shall not preclude or delay any other agency decision or personnel action.  CPI 831.S10 sets forth the basis under which an activity shall file an application for disability retirement on behalf of an employee.  The activity shall be aware of the affirmative obligations of the provisions of 29 CFR 1613.704, which require reasonable accommodation of a qualified handicapped employee.

12.  Records

  a.  When an action is effected, all relevant documentation concerning a reduction in grade or removal which is based on unacceptable performance will be available for review by the affected employee or the employee’s representative.  As a minimum, these records will consist of:



   (1) A copy of the notice of proposed action.



   (2) A copy of the employee’s written answer, if any.



   (3) A summary of the employee’s oral reply, if one was made.



   (4) A copy of the written notice of decision and the reasons therefor,



   (5) Copies of any supporting material, including documentation regarding the opportunity afforded the employee to demonstrate acceptable performance.


  b.  HRO COMNAVREG Hawaii will maintain the record for a minimum of one year or until a complaint arising from an action under appeal is adjudicated; whichever is longer.


  c.  If, because of performance improvement by the employee during the notice period, the employee is not reduced in grade or removed, and the employee’s performance continues to be acceptable for one year from the date of the advance written, any entry or other notation of the unacceptable performance for which the action was proposed will be removed from all activity records relating to the employee.

13.  Action.  Department Heads will ensure that all supervisors and employees are aware of the contents of this section, that procedures and time frames are adhered to and that the HRO COMNAVREG Hawaii Labor Advisor is contacted for advice as soon as it appears that these procedures will be used.

EXHIBIT 1

LETTER OF CAUTION

(Unacceptable Performance)




























(Date)

From:  (Title of Immediate Supervisor or other appropriate

       official, Department/Activity)

To:    (Name of Employee, Position/Job Title, Pay Plan, Series

       and Grade)

Subj:  LETTER OF CAUTION - UNACCEPTABLE PERFORMANCE

Ref:   (a) Two-Level Summary Performance Plan

1.  The Civil Service Reform Act of 1978 provides that failure to meet the acceptable performance standards for one or more critical elements constitutes unacceptable performance and may be used as a basis for removing an employee from his or her position.  According to the Act, action must be taken to reassign, demote or remove the employee, but only after the employee has been given assistance in improving his or her performance and provided an opportunity to demonstrate acceptable performance.

2.  Reference (a) is the performance plan for your position for the period ____________ to ____________.  It consists of ____ Critical Elements and the Acceptable Performance Standard for each element.  

3.  This letter of caution confirms our discussion on ____________ regarding your unacceptable performance during the period ____________ to ____________.  Specifically, you failed to meet the acceptable performance standard for critical element(s)    (number)     and    (number)     .  Critical Element    (number)     requires you to (reiterate the critical element defined in Part II of Reference (a)).  The acceptable performance level is defined as (reiterate from performance plan).  (Repeat foregoing if there is more than one critical element).  The incidents leading to your failure to meet the acceptable performance standard are as follows:


a.  Critical Element    (number)    .

Cite each instance of error, discrepancy, missed due dates, etc. with specifics (date, kind of assignment, explanation of error committed, etc.)  Explain due dates missed by showing deadline date and the date actually submitted.  Be sure the incidents cited exceed  the number allowable for the acceptable standard.  For standards with numeric or percentage requirements, representative samplings of the employee’s work may be cited.  In such cases, objective methodology, such as quality control standards should be used in determining samplings of quality or quantity of the employee’s work.


b.  Critical Element    (number)    .



(Repeat as above)

4.  The above clearly shows your performance of the critical element(s) cited has dropped to an unacceptable level.

5.  The following guidelines are provided as a Performance Improvement Plan (PIP) to assist you in improving your performance

**  “Guidelines” vary from case to case and, if appropriate, may include:

    a.  Establishment of a training plan (formal and/or informal);


  b.  Reading assignments or reference to specific reference material.  This approach is most effective when the employee has already completed available or related training and additional formal training would be repetitive; 


  c.  Establishment of periodic work performance review discussions or processing procedures that provide feedback.  The employee may be given specific work assignments designed to measure proficiency, or;


  d.  Establishment of an on-the-job work relationship with another employee having authority and/or technical competence to direct, review, approve and critique the employee’s work.

6.  The intent of this letter is to provide you a ____ day opportunity period in which to demonstrate acceptable performance of critical element(s)    (number)    and    

(number)    .  This opportunity period will begin the day after your receipt of this letter.  Any deficient performance of tasks during the opportunity period will be noted.  More than    (number)    deficiencies will be deemed to be unacceptable performance during the PIP.  To be retained in your current position, you must meet the acceptable performance standards for the critical elements of your performance plan.  If your performance has not shown sufficient improvement by    (ending date of PIP)    , it will be necessary to reassign you to another position or propose action to demote you or to separate you from the Federal service.

7.  This is not a disciplinary action.  It will not be filed in your official personnel folder, but it will be retained in office files for a period not to exceed one year.  This letter is issued for the purpose of helping you to recognize areas in which you must improve.  I encourage you to consult with me at any time regarding any areas of your work in which you feel you need additional assistance.

8.  If you wish, you may submit for my consideration documentation about any medical condition which you feel may be contributing to your unacceptable performance.  Please submit such documentation to me no later than two weeks after receipt of this letter.

















Signature

Copy to:

HRO CNR HI N01CP.1B

RECEIPT ACKNOWLEDGED 

_______________________            ________________




(signature)











(date)
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